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MiningWatch Canada was created in 1999 as a pan-Canadian initiative supported by environmental, 

social justice, Indigenous, and labour organisations from across the country. It addresses the urgent need 

for a co-ordinated public interest response to the threats to public health, water and air quality, fish and 

wildlife habitat, and community interests posed by irresponsible mineral policies and practices in Canada 

and around the world. 

 

We welcome a meeting with UN Working Group members during the planned visit to Canada to discuss 

the following issues: 

 

1. Access to remedy - Issues related to access to non-judicial remedy as it pertains to Canada’s mining 

sector’s activities overseas, in particular in regard to: inadequacies of state-based non-judicial 

mechanisms; flawed use of Operational-Level Grievance Mechanisms. 

 

2. Access to remedy - Issues related to access to legal remedy as it pertains to Canada’s mining sector’s 

activities overseas, in particular in regard to criminalization of human rights defenders and impunity 

for criminal acts, including against defenders and members of affected communities. 

 

3. Absence of laws in Canada to prevent human rights abuses abroad – Issues related to Canadian 

mining activities abroad, especially during the early phases of mining such as prospection and 

exploration, that contribute to human rights abuses.  

 

4. Canadian state complicity in human rights abuses related to mining activities abroad – Issues 

related to Canadian political and financial support to promote, protect and defend the interests of 

Canadian mining companies operating abroad at the project and policy level to the detriment of 
human rights, Indigenous rights, labour rights and environmental protections.  

 

5. Investor protection agreements as a barrier to the protection and full enjoyment of human 

rights where mining companies operate in Canada and abroad – Issues related to Canada’s role 

in the promotion and approval of investor protection agreements that privilege corporate investors 

over the human rights of Indigenous peoples and mining-affected communities, as well as putting 

public policy to protect the environment and human rights in jeopardy  

 

6. Human rights abuses related to mining activities in Canada – Issues related to the impact of 

mining activities on women, on site and at home; failure to implement Free, Prior, Informed Consent 



for Indigenous peoples affected by mining activities; relocation and compensation (eg. Malartic legal 

case) 

 

 

1. Access to remedy (non-judicial) 

 

➢ State- based non-judicial grievance mechanisms – Canada has two state-based non-judicial 

mechanisms. The National Contact Point for the OECD Guidelines (NCP) and a CSR Counsellor for 

the extractive sector operating overseas. Neither has a mandate to ensure remedy for human rights 

abuses caused by Canadian extractive companies operating overseas.  

 

Many of the cases that are brought to MiningWatch’s attention concern cases of allegations of serious 

harm that has already been done, or is ongoing.  

 

The NCP is not mandated to provide remedy, but rather offers the possibility of dialogue between 

complainants and the company in question. MiningWatch has been involved in numerous fruitless 

attempts to have the NCP address serious allegations involving the activities of Canadian mining 

companies operating overseas. Our experience has convinced us that this mechanism falls far short of 

what is needed in a non-judicial state-based mechanism to address the urgent need for harm reduction 

and remedy. We have recently documented some of these concerns in a joint publication1, based 

largely on cases in which MiningWatch has participated. We would welcome an opportunity to 

discuss these concerns in greater detail with the Working Group 

 

The CSR Counsellor is mandated to provide advice at an early stage in conflict between a company 

and a community, so-called early intervention. However, this office is not independent of government, 

nor is it empowered to carry out independent investigations of potential human rights abuses, nor to 

make public determinations of harm done, nor recommendations to companies for the provision of 

remedy, with a potential sanction for non-compliance.2 The CSR Counsellor may offer communities 

the option of mediation, as the NCP does, but as the office has become increasingly non-transparent it 

is not clear whether this is occurring. As to date the Counsellor has visited sites at the request of 

companies themselves or Canadian government officials or Embassy staff, there is no clarity regarding 

if and how he addresses the highly asymmetrical conflicts in which Indigenous peoples and affected 

communities find themselves.   

 

As co-founders of the Canadian Network on Corporate Accountability (CNCA) and long-time 

participants on the steering committee of the CNCA, we strongly support the call of the CNCA for the 

creation of an effective independent human rights ombudsperson for the Canadian extractive sector 

operating overseas. The CNCA has developed model legislation entitled: The Global Leadership in 
Business and Human Rights Act. It sets out the essential elements that should be included in order to 

create an extractive-sector ombudsperson that can effectively handle complaints of wrongdoing by 

Canadian extractive companies overseas with an aim of arriving at remedy in those cases where the 

ombudsperson has determined that harm has been done.  

 

For a more detailed discussion of the ombudsperson proposal we strongly recommend that the 

Working Group meet with the CNCA staff and steering committee. 

                                                           
1 Above Ground, MiningWatch Canada and OECD Watch, “Canada is back.” But still far behind. An Assessment of Canada’s 

National Contact Point for the OECD Guidelines for Multinational Enterprises. (Ottawa, Amsterdam: Above Ground, 

MiningWatch, OECD Watch, November 2016). http://miningwatch.ca/sites/default/files/canada-is-back-report-web_0.pdf  
2 The Ombudsperson proposed by MiningWatch Canada and other members of the Canadian Network on Corporate 

Accountability has the power to recommend that the Government of Canada withhold financial and political support if necessary 

remedy is not provided. 

http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-international-extractive-sector-11022016.pdf
http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-international-extractive-sector-11022016.pdf
http://miningwatch.ca/sites/default/files/canada-is-back-report-web_0.pdf


 

➢ Operational Grievance Mechanisms – MiningWatch Canada has participated in, and written about,3 

human rights field assessments regarding excess use of force by mine security, and by police guarding 

Canadian-owned mines under MOUs with States, in Papua New Guinea (starting in 2006) and in 

Tanzania (starting in 2014). As the Porgera mine in PNG and the North Mara mine in Tanzania came 

under increasing international public scrutiny for the violence perpetrated by mine security, these 

projects implemented Operational Grievance Mechanisms to address the growing number of victims 

of human rights abuses and the families of those who had died violently.  

 

Our work with victims of excess use of force who have participated in these project level remedy 

mechanisms has given us substantial insight into the ways these mechanisms can fail to protect the 

human rights of participants, as well as failing to provide fair remedy. In fact, our research shows that 

these mechanisms themselves have further contributed to harming the victims who participated in 

them.  

 

We would appreciate the opportunity to discuss these findings in more detail with the Working Group 

while it is in Canada.     

 

2. Access to remedy (legal) 

 

➢ Lack of rule of law in jurisdictions where Canadian mining companies are operating – MiningWatch 

Canada has documented and provided local level support in cases of serious criminal acts (and human 

rights violations), including murder, rape, gang rape, and assault, as well as theft and usurpation of 

lands. In too many of these cases there is no local level investigation or prosecution whatsoever; in 

many more cases, local investigations are perfunctory and/or not carried out according to international 

criminal and human rights standards. 

 

➢ Criminalization of human rights defenders – MiningWatch also works with partners in several 

countries in the Americas to document criminalization and abuse of human rights defenders by 

Canadian mining companies and local and national actors and authorities in connection with Canadian 

interests.4 

 

Access to courts in Canada for overseas victims of abuse related to the activities of Canadian mining 

companies is hindered by barriers including forum non conveniens and costs. MiningWatch helped to 

formulate the CNCA position on access to legal remedy in Canada for foreign plaintiffs. We support 

CNCA’s position that Canada must act to facilitate greater access to Canadian courts for foreign 

plaintiffs. 

 

3. Absence of laws in Canada to prevent human rights abuses abroad 

 

Human rights issues related to the activities of Canadian mining companies overseas include:  

 

➢ Abuses related to a growing number of cases in which overseas communities attempt to prevent 

Canadian mining activities, often at an early stage, in defence of water, land, life, and alternative 

visions of development for future generations.  

                                                           
3 See for example: MiningWatch Canada and RAID, “Privatized Remedy and Human Rights: Re-thinking Project-Level 

Grievance Mechanisms.” (December 1, 2014). http://miningwatch.ca/publications/2014/12/1/privatized-remedy-and-human-

rights-re-thinking-project-level-grievance  
4 MiningWatch Canada and the International Civil Liberties Monitoring Group (ICLMG). “In the National Interest? 

Criminalization of Land and Environment Defenders in the Americas”. 

http://miningwatch.ca/sites/default/files/inthenationalinterest_fullpaper_eng_1.pdf  

http://miningwatch.ca/publications/2014/12/1/privatized-remedy-and-human-rights-re-thinking-project-level-grievance
http://miningwatch.ca/publications/2014/12/1/privatized-remedy-and-human-rights-re-thinking-project-level-grievance
http://miningwatch.ca/sites/default/files/inthenationalinterest_fullpaper_eng_1.pdf


 

➢ Lack of respect for the processes of self-determination of Indigenous peoples and for affected 

communities asserting their rights. Additionally, the social strategies of some companies contribute to, 

or create, social divisions, and may result in the criminalization of human rights defenders, or 

otherwise lead to the suppression of dissent, which too often is accompanied by violence.  

 

➢ Abuses related to mine security arrangements as noted above. 

 

➢ Environmental abuses related to, among others, poor mine waste management and lack of responsible 

closet plans.  

 

There is an urgent need to establish, through regulation, in Canada a binding duty of care on companies 

domiciled or raising financing in Canada that extends to the activities of their overseas subsidiaries. Such 

regulation will act to prevent human rights abuses by these companies, such as those detailed above, as 

well as provide a means by which companies can to be held to account in Canada for human rights abuses 

overseas. Furthermore, Canada should create implementing regulations in regard to all human rights 

instruments the state has endorsed and human rights commitments that the state has taken on. Creating 

this regulation should take precedence over the creation of a National Action Plan. 

 

4. Canadian state complicity in human rights abuses related to mining activities abroad  

 

The Canadian state must reconsider its support to Canadian mining companies that are accused of serious 

human rights abuses.  Currently there is: 

 

➢ A high degree of Canadian state support to the Canadian extractive industries abroad, as exemplified 

by the “Economic Diplomacy” initiative embedded in the Canadian Government’s “Global Markets 

Action Plan,” released in November 20135 and renewed in successive years. This plan proposes to 

increase Canada’s presence in key markets, including in Latin America, promising that “all diplomatic 

assets of the Government of Canada will be marshalled on behalf of the private sector in order to 

achieve the stated objectives within key foreign markets.”  

 

➢ We have documented cases in Mexico, Guatemala, Honduras, Costa Rica, Colombia, Ecuador, Peru 

and Chile where the Canadian embassy has acted in defence of corporate interests when it was aware 

that mining-affected communities strongly opposed mining projects, that Indigenous, labour and/or 

human rights had been violated or that these rights were at great risk.6 

 

➢ The Canadian government has also funded projects in several states using overseas development aid to 

reform mining laws that favour corporate interests over Indigenous and human rights, including in 

Colombia,7 Peru,8 and Honduras.9 

 

➢ The Canadian government also uses official Development Assistance to support mining project 

                                                           
5 Department of Foreign Affairs, Trade and Development, “Global Markets Action Plan: The Blueprint for Creating Jobs and 

Opportunities for Canadians through Trade” Online:  http://international.gc.ca/global-markets-marches-mondiaux/plan.aspx  
6 MiningWatch Canada, “Backgrounder: A Dozen Examples of Canadian Mining Diplomacy,” (October 8, 2013) Online: 

http://www.miningwatch.ca/article/backgrounder-dozen-examples-canadian-mining-diplomacy  
7 With respect to the changes to the Mining Code, see Emily Caruso et al., Extracting Promises: Indigenous Peoples, Extractive 

Industries and the World Bank. Synthesis Report. 2d. ed. (2005), pp. 158-159. Online: 

http://www.forestpeoples.org/sites/fpp/files/publication/2010/10/eirinternatwshopsynthesisrepengmay03_0.pdf  
8 Foreign Affairs, Trade and Development, “Project Profile: Peru-Canada Mineral Resources Reform Project”. Online: 

http://www.acdi-cida.gc.ca/cidaweb/cpo.nsf/vWebCSAZEn/EC9BECACB9F82869852572F70037148D  
9 Mining Watch “Honduran Mining Law Past and Ratified, But the Fight Is Not Over” (January 24, 2013), Online; 

http://www.miningwatch.ca/news/honduran-mining-law-passed-and-ratified-fight-not-over  

http://international.gc.ca/global-markets-marches-mondiaux/plan.aspx
http://www.miningwatch.ca/article/backgrounder-dozen-examples-canadian-mining-diplomacy
http://www.forestpeoples.org/sites/fpp/files/publication/2010/10/eirinternatwshopsynthesisrepengmay03_0.pdf
http://www.acdi-cida.gc.ca/cidaweb/cpo.nsf/vWebCSAZEn/EC9BECACB9F82869852572F70037148D
http://www.miningwatch.ca/news/honduran-mining-law-passed-and-ratified-fight-not-over


Corporate Social Responsibility initiatives overseas. This programming coincided with cuts to 

community-generated independent development initiatives.10 In a complementary initiative, $24.6 

million of overseas development aid was used to establish the university-based Canadian International 

Resources and Development Institute (CIRDI) whose mandate includes assisting “developing 

countries to meet their needs for policy, legislation, regulatory development and implementation” in 

relation to extracting resources. The CIRDI lacks independence from government and industry, and its 

programs are to be prioritized principally based upon “[s]ignificant presence of Canadian capital 

investment in the extractive sector” in countries of focus for the Canadian state.11 Canadian industry 

views the CIRDI as a “key delivery device” for influencing natural resource management in resource-

rich countries.12 

Given the Canadian state’s essential role in promoting and protecting the interest of its corporate 

nationals, and the government’s provision of funds in support of Canadian mining projects overseas, the 

Canadian government should cease its involvement in influencing or reforming legislative regimes 

governing extractive industry development or related institutions in other countries. Similarly, the 

government should cease directing Canadian overseas development aid to activities related to extractive 

industry development. 

 

5. Investor protection agreements as a barrier to the protection and full enjoyment of human 

rights where mining companies operate in Canada and abroad 

 

Free trade agreements and investment protection agreements play an important part in structuring the 

relationship between Canadian corporations and states in Latin America and the Caribbean, and around 

the world. They provide a suite of binding protections for foreign investors, including those that give 

corporations recourse to seek damages in private international tribunals against countries whose 

governments or courts make decisions that corporations deem to detrimentally affects their interest.  

 

➢ Canadian mining companies have filed multi-million dollar cases against, among others, El 

Salvador,13 Costa Rica,14 Ecuador,15 Peru,16 Colombia,17,18,19 Bolivia,20 Mexico and Romania. Such 

                                                           
10 Catherine Coumans.  “CIDA’s Partnership with Mining Companies Fails to Acknowledge and Address the Role of Mining in 

the Creation of Development Deficits”, (2012) p.7.  Online: 

http://www.miningwatch.ca/sites/www.miningwatch.ca/files/Mining_and_Development_FAAE_2012.pdf  
11 MiningWatch Canada, “Brief: The Canadian International Institute Extractive Industries and Development,” (March 2014) 

Online: http://www.miningwatch.ca/sites/www.miningwatch.ca/files/ciieid_overview_march2014__0.pdf  
12 MiningWatch Canada, “New Federally Funded Academic Institute a Tool to Support Mining Industry,” (March 4, 2014)  

Online: http://www.miningwatch.ca/news/new-federally-funded-academic-institute-tool-support-mining-industry  
13 Sarah Anderson and Manuel Pérez Rocha, Institute for Policy Studies, “Mining for Profits in International Tribunals,” (April 

2013 edition) Online: http://www.ips-dc.org/mining_for_profits_update2013/ . 
14 Blue Planet Project, Common Frontiers, Council of Canadians and MiningWatch Canada, “Canadian Organizations Condemn 

Gold Company’s Lawsuit Against Costa Rica,” (February 13, 2014) Online: http://www.miningwatch.ca/news/canadian-

organizations-condemn-gold-company-s-lawsuit-against-costa-rica  
15 Procuraduría General del Estado, “Cuadro de Casos Dirección Nacional de Asuntos Internacionales y Arbitraje,” May 15, 

2014. 
16 Richard Woolley, Global Arbitration Review, “New mining claim against Peru,” (August 14, 2014) Online: 

http://globalarbitrationreview.com/news/article/32892/new-mining-claim-against-peru/  
17 International Centre for the Settlement of Investment Disputes, “Eco Oro Minerals Corp/ v. Republic of Colombia,” Filed 

December 29, 2016; https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/16/41  
18 Financial Post, “Canadian junior miner, Colombia trade dispute over rights at national part,” June 3, 2016; 

http://business.financialpost.com/news/mining/canadian-junior-miner-colombia-in-trade-dispute-over-rights-at-national-park  
19 Gran Colombia Gold has also threatened possible arbitration against Colombia. See: Semana, “Mineros artesanales ganan 

pleito a multinacional Gran Colombia Gold,” February 28, 2017; http://www.semana.com/nacion/articulo/corte-falla-a-favor-de-

mineros-artesanales-por-cerro-en-marmato/517067  
20 South American Silver Limited v. Bolivia, UNCITRAL, PCA Case No. 2013; http://www.italaw.com/cases/2121. Also Díaz-

Cuellar, Vladimir and Kirsten Francescone, “Canadian Mining Interests in Bolivia, 1985-2015: Trajectories of Failures, 

Successes, and Violence,” In Latin American Policy, Vol. 7, No 2, pages 215-240. 

http://www.miningwatch.ca/sites/www.miningwatch.ca/files/Mining_and_Development_FAAE_2012.pdf
http://www.miningwatch.ca/sites/www.miningwatch.ca/files/ciieid_overview_march2014__0.pdf
http://www.miningwatch.ca/news/new-federally-funded-academic-institute-tool-support-mining-industry
http://www.ips-dc.org/mining_for_profits_update2013/
http://www.miningwatch.ca/news/canadian-organizations-condemn-gold-company-s-lawsuit-against-costa-rica
http://www.miningwatch.ca/news/canadian-organizations-condemn-gold-company-s-lawsuit-against-costa-rica
http://globalarbitrationreview.com/news/article/32892/new-mining-claim-against-peru/
https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/16/41
http://business.financialpost.com/news/mining/canadian-junior-miner-colombia-in-trade-dispute-over-rights-at-national-park
http://www.semana.com/nacion/articulo/corte-falla-a-favor-de-mineros-artesanales-por-cerro-en-marmato/517067
http://www.semana.com/nacion/articulo/corte-falla-a-favor-de-mineros-artesanales-por-cerro-en-marmato/517067
http://www.italaw.com/cases/2121


claims can put a chill on decision-making intended to respect collective rights, thereby impinging on 

national sovereignty and local democracy, while exacerbating the power asymmetry between 

corporations and mining-affected communities.21 

 

There is an urgent need for Canada to revise existing trade and investment agreements and to pursue a 

different trade and investment model in future agreements that does not permit corporations to bring 

international arbitration against states, and that is based on respect for human, labour and environmental 

rights. 

 

 

6. Human rights abuses related to mining activities in Canada 

 

➢ Impact of mining activities on women, on site and at home – MiningWatch Canada works with mining 

affected communities and Indigenous peoples across Canada. Our local level partners particularly 

draw attention to the human rights impacts of mining on women in mining affected communities and 

on mining sites, in terms of sexual violence and exploitation, domestic violence, and in connection 

with Missing and Murdered Indigenous Women. 

 

➢ Failure to implement Free, Prior Informed Consent for Indigenous peoples – Indigenous peoples’ 

rights are negatively affected by mining activities in Canada, especially in areas that are not subject to 

comprehensive land claims agreements and self-government agreements. In many areas, and now 

supported by the Supreme Court of Canada’s Keewatin decision,22 provincial governments carry the 

Crown’s responsibility for consulting with Indigenous peoples and accommodating their interests; 

additionally, and despite Canada’s endorsement of the UNDRIP, federal, territorial, and provincial 

governments increasingly accept and even encouraged project proponents to carry the responsibility of 

the duty to consult in their communications with Indigenous peoples. In both cases in which federal, 

territorial, and provincial governments carry out consultations, and in which corporations carry out 

these consultations, there is no meaningful effort to pursue FPIC. 

 

➢ Relocation and compensation (Malartic legal case) – residents affected by mining operations within 

city limits have been forced to take legal action (class action suit) to try to get reasonable 

compensation from the operator to allow them to relocate away from the mine, which is having 

unacceptable impacts on their health. 

 

MiningWatch Canada looks forward to discussing with the working group these and other issues related to 

human rights abuses associated with mining in Canada. 

                                                           
21 Gus Van Harten, “Investment Treaty Arbitration, Procedural Fairness, and the Rule of Law” in Stephan W Schill, ed, 

International Investment Law and Comparative Public Law (Oxford: Oxford University Press, 2010), pp. 627-637 
22 Supreme Court of Canada case number 35379, Grassy Narrows First Nation v. Ontario (Natural Resources) https://scc-

csc.lexum.com/scc-csc/scc-csc/en/item/14274/index.do  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14274/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14274/index.do

