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Introduction

This report is a response to requests from community members, activists and academics in Canada and abroad for
information about how Canadian mining laws function. The document provides a non-technical overview of
Canadian mining laws, selected ‘lessons learned’ and the outcomes of mining code reform projects. In order to keep
the document accessible to a wide audience we have kept it brief but provide links to sources for more detailed
information. It is intended to compliment more technical reviews that already exist.' We also provide a critical
perspective that is lacking in other overviews provided for the industry and our hope is that this information will
empower readers with a realistic understanding of the strengths and weaknesses of Canadian mining law and assist
the efforts to improve the social and environmental standards of mining laws in Canada and internationally.

The document is organized around the following key questions:

How is mining regulated in Canada and who ‘owns’ the resources?

How do mining companies gain access to land in Canada?

Are there protected areas where mining cannot occur?

How are communities and indigenous peoples consulted about mineral developments?

How are specific mining projects reviewed before approval?

What legislation exists to protect the environment during exploration and mining?

How are mining profits distributed between corporations, national/regional governments, indigenous
nations and local communities?

8. What happens at the end of a mine operation? Are areas restored?
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The document may be updated from time to time to address changes in the legal and policy framework governing
mining and to expand the coverage to other topics. Please contact the authors to provide any feedback or
recommendations for changes or further issues that should be addressed.



1. How is mining regulated in Canada, and who ‘owns’ the resources?

In Canada the government or Crown assumes ownership of the majority of mineral resources. This absolute
ownership is, however, contested by many indigenous groups who have never ceded their territories and others who
have entered treaties yet the question of subsurface ownership remains disputed. Private interests and indigenous
peoples own a relatively small amount of the mineral resources in Canada.

Canada has both federal territories and provinces with relatively greater autonomy. In the provinces mining is a
provincial jurisdiction according to Canada’s founding constitution. In the territories it has been a federal
jurisdiction but is in the process of being devolved to territorial governments. In the Yukon this process is completed
while in the other two territories, Nunavut and the Northwest Territories (NWT), the federal department of
Aboriginal Affairs and Northern Development currently remains the authority. The differences between Canada’s
Territories is historically and politically specific and unique to each region.

Each of the ten provinces and the Yukon have their own mining acts as well as other laws and policies that apply to

the mining sector. Federally the NWT and Nunavut Mining Regulations apply only in those territories while federal
laws such as the Fisheries Act, Environmental Assessment Act and Explosives Act apply to the mining sector across
the country.

In the majority of Canada, private ownership of land does not include ownership of subsurface rights. This means
that private property can be staked and the mineral rights granted to an exploration company. The total area of
private land in Canada is relatively small at around 11%? of the country’s surface area and only a small portion of
this private land is in areas of active mineral exploration (see question 2).

In Canada, where indigenous groups have negotiated land claim agreements, surface and subsurface lands are
treated separately. In several cases indigenous groups have negotiated surface rights to land where the subsurface is
still owned by the Crown. In other cases, even within the same land claim, indigenous peoples may obtain surface
and subsurface title. The Nunavut Land Claim Agreement® demonstrates this. While the Inuit obtained surface rights
to roughly 20% of the territory of Nunavut they obtained full ownership including mineral rights to only 2% the
territory. Another example is the Tli’Cho First Nation in the Northwest Territories that settled a land claim with
Canada in 2003.* In the Tli’Cho territory the Tli’Cho First Nation owns the majority of sub-surface rights.

A number of indigenous nations and organizations have established their own mining codes and policies (see
question 4). Where they have recognized title over surface and sub-surface, and or self-government agreements the
authority of these policies is relatively clear. In other cases, where title or self government has not been negotiated
with the state, indigenous people are having to fight to have their own protocols recognized and respected by
provincial, federal and territorial governments and by industry.

2. How do mining companies gain access to land in Canada?

Companies gain access to land in Canada by ‘staking a claim’ to sub-surface mineral rights. Historically this
involved placing physical markers into the ground to literally ‘stake’ a claim to the minerals in the land. After a
claim is staked, companies have to record their mineral claim with the relevant provincial or territorial agency.

In the provinces of British Columbia, Newfoundland and Labrador, Ontario and Quebec, physical claim staking has
been changed to an online map staking process. This makes the physical act of staking a claim with a post on the
land unnecessary. Online staking has raised concerns about the loss of employment generated by physical staking
activities, the ease of acquiring large areas of claims and the difficulty it creates for indigenous peoples to monitor
staking activity. On the positive side online staking eliminates some potential negative impacts of sending people
and equipment onto the land simply to claim the mineral rights.’
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After the claim is recorded, work must be done on the claim in order to keep it in ‘good standing’ and for the claim
to remain active. Without any work done on the claim, mineral claims expire within a particular period of time,
typically two years.

Though there are areas where mineral rights cannot be staked (explained further in Question 3) large expanses of
Canada are open to mining companies and prospectors to claim under what is referred to as the ‘free-entry’ system.
Free-entry provides access to a large area of land, permission to access these lands for prospecting, ability to claim
land with no consultation, and with a claim comes the exclusive rights to conduct exploration work and to extract
and sell minerals found within the claim. Traditionally there has been very little to stand in the way of mining
companies exerting their rights to explore and mine once a claim is registered.

There is nothing within the conventional free-entry system that ensures the rights of indigenous peoples to free prior
informed consent (see question 4), or of municipalities and property owners to protect their interests.’ The
establishment of mineral claims can also create barriers to alternate land use decisions including indigenous land
claims and the establishment of protected areas (see also question 3). The free entry system is currently being
challenged across Canada.

In Ontario the free-entry principle has been modified such that mining companies are legally required to consult
with indigenous peoples prior to exploration activities. This change to Ontario’s mining code was part of a larger
overhaul of the Mining Act in 2009 due to pressure placed on the provincial government by indigenous groups and
civil society organizations. The Ontario Mining Act “modernization” process also included a restriction of future
staking on all private lands in the most populated part of the province and an option for private landowners to
request their property be “withdrawn” from the lands available for staking.” In Quebec proposed legislation
designates urbanized areas and vacation areas as off limits to exploration®. Municipalities and citizens groups have
argued that this reform does not go far enough because it still gives precedence to mining activities over any other
land use in rural areas (including agriculture).

Several of the land claims in northern Canada have established processes for review of exploration and/or mining
projects that provide for greater input of indigenous peoples into the decision making about mineral development
activities. These include, for example, Nunatsiavut, James Bay and Northern Quebec Agreement and the Nunavut
Land Claim Agreement (also see question 5 for more on review boards).

3. Are there areas where mining is not allowed to occur?

Canada has a number of protected areas that are designated by the federal, provincial and territorial governments for
the conservation of natural ecosystems and that are off-limits to mineral exploration and mining.

Canada has a system of National Parks run by the federal government with the goal of protecting representative
areas of national significance in each of 39 natural regions across the country. These parks are created under the
authority of the National Parks Act.” The system currently covers a land area of almost 300,000 km2 or about 2.25%
of Canada.'” Claim staking or any mineral exploration activity and mining are not permitted in National Parks.

The federal government has two other types of protected areas, National Wildlife Areas and Migratory Bird
Sanctuaries. These areas are managed for the conservation of specific wildlife species and do not out-right prevent
mining but require special authorization for it to occur.

Each of the provinces and territories have also created protected areas under their own jurisdiction — most of which
do not permit mineral exploration or extraction. These protected area networks vary in the amount of area covered.

Together provincial and federal protected areas make up about 9.4% of Canada’s land area with the large majority
(94%) of protected areas not being open to mining."'
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In cases where mining is permitted in a protected area it is usually due to the fact that mineral claims were staked
prior to the establishment of the protected area. In a number of cases across Canada, creation and expansion of
protected areas has been complicated by the existence of mineral rights that were granted before designation of the
area as protected. Examples of this challenge include Tombstone Park in the Yukon'?, Nahanni National Park in
NWT", the Riviere George Protected area in Quebec and Wolf Lake Forest Reserve in Ontario'.

The provinces of Nova Scotia and New Brunswick have legislation to protect watersheds to ensure the maintenance
of water supplies. Mining is restricted or prohibited in these watersheds, which in New Brunswick are designated
under the Clean Water Act'® and in Nova Scotia under the Environmental Act.'®

Canada also has 16 Biosphere Reserves recognised within the international UNESCO network. The designation of a
Biosphere Reserve does not prevent mineral exploration or mine development. Biosphere reserves include core
protected areas and surrounding lands that are to be managed as buffer or transition zones.'” In Canda most of the
core conservation areas in Biosphere Reserves’ are provincial and national parks so these areas are not open to
mining but other areas of the reserve may be. Exploration activity is currently occurring within at least two Canadian
Biosphere Reserves (Clayoquot Sound B.C. and Manicouagan-Uapishka, QC) .

4. How are communities and indigenous peoples consulted about mineral
developments, and where is consent recognized?

Section 35 of the Canadian Constitution Act (1982) recognizes and affirms existing “Aboriginal and treaty rights”
and this section of the Constitution is frequently called on to defend indigenous rights. Important court challenges
have been won in support of indigenous rights and it is now firmly entrenched in the case law that governments have
a duty to “consult and accommodate” indigenous peoples whenever they take a decision (like recording a mineral
claim, permitting mineral exploration or granting a mining lease) that could infringe on their rights. Nevertheless in
much of Canada, mineral claims are staked and exploration activities occur with little or no consultation.
Development of an actual mine will almost always include consultation but the ability of an indigenous group to
substantially alter a mining project or to say no to a mining project is not well respected in most areas of the country.

Free Prior Informed Consent (FPIC) is the right to participate in decision making and the right to say ‘yes’ or ‘no’ to
development decisions and activities affecting indigenous peoples lands and resources. FPIC is recognized by the
United Nations Declaration of the Rights of Indigenous Peoples (UNDRIP 2007), which Canada endorsed in 2010."®

Under FPIC, consent must be given without coercion or manipulation and before plans have been approved by
governments. To be “informed” consent indigenous people must receive adequate information in order to fully
understand the positive and negative consequences of pending decisions such as proposed mining developments.
Communities must be able to make decisions following their own processes and traditions. Under FPIC indigenous
property rights should be secured in domestic law and consensual and transparent consultation and decision-making
processes should be used."

Though Canada has endorsed the United Nations Declaration on the Rights of Indigenous Peoples, neither the
federal government nor the provincial governments have established clear mechanisms to ensure that the obligations
within the Declaration are being met. Industry and the provincial, territorial and federal governments continue to
emphasize the more vague concepts of consultation and accommodation over consent. This does not ensure
communities the right to say ‘yes’ or ‘no’ to development decisions and activities in their territory.*

The only substantial areas of Canada where consent is required unambiguously are areas covered under some Land
Claim Agreements where indigenous land title is recognized. These are specific to each of the negotiated and signed
agreements. For example in Nunatsiavut®' Inuit title to lands and mineral resources has been recognised, providing
the Inuit with decision making authority over these lands. The Nunatsiavut Inuit have developed their own mineral
exploration standards that include consent for all exploration activities on their lands.*
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In the Northwest Territories mining companies are encouraged to inform indigenous peoples in areas that land
claims have been settled in order to stake claims. This is different from FPIC, in that despite land claim agreements
indigenous consent is not always sought.

As much of Canada is not covered by land claim agreements and lacks clear regulations for adequate consultation,
many indigenous groups have developed their own protocols for engaging with the mining industry and protecting
their lands. Examples include the Taku River Tlingit First Nation® and the Kitchenuhmaykoosib Inninuwug.* These
are not officially recognised by provincial or federal governments, though a court case has provided support for their
relevance in consultation processes.

Established legal requirements to consult, accommodate Indigenous peoples have lead many companies to enter into
agreements with Indigenous peoples during the exploration and development phases. Natural Resources Canada has
compiled a listing of these agreements but not conducted a serious review of their contents, successes or failures.”

Exploration agreements may include communication and consultation protocols; capacity funding to engage with a
company and conduct independent review of a project; support for training community members to increase their
employability in the project; commitments to employee community members; and financial contributions to the
community. Pitfalls in such agreements have included loose language around financial commitments, requirements
for no interference in the project by all members of the community, the implicit assumption or promotion of
exploration agreements as endorsing later phases of the project and the creation of conflict, division and suspicion
within communities when decision making processes around the agreements are not transparent.

For agreements made to address accommodation for the operating phase of mining projects see Question 7.

5. How are specific projects reviewed before approval?

Most new mines in Canada will be subject to some degree of environmental assessment (EA) before going into
operation. In some regions, particularly the northern territories (Yukon, NWT and Nunavut), exploration activities
may also trigger an assessment if an initial screening finds concerns about the potential impacts of the activities.

In the provinces, the recently re-written Canadian Environmental Assessment Act (CEAA 2012)* applies to most
major mining projects, though the new act provides opportunities for provincial review processes to substitute for
the federal process.

In the Yukon, NWT and Nunavut federal environmental assessments have by-in large been replaced by regional
review process that were developed as part of land claim processes with the indigenous peoples of each territory. In
Nunavut there is the Nunavut Impact Review Board, though CEAA may apply in to some projects in Nunavut where
there are trans-boundary impacts or “national interests”, in which case a joint process is undertaken. In the NWT, the
Mackenzie Valley Review Board is responsible for assessments in most of the territory but CEAA applies within the
Inuvialuit (Inuit) Territory and as in Nunavut, if there are trans-boundary issues or national interests. In the Yukon
the CEAA process has been replaced with the Yukon Environmental Assessment Board.

A CEAA 2012 assessment requires the proponent to explain potential environmental effects related to narrow areas
of federal jursdiction such as Aboriginal peoples, inter-provincial impacts, fisheries and migratory birds. Projects
will undergo an initial screening after which they may or may not be subject of a full review. Projects may be
rejected if the review finds a proposed project will have significant negative effects, though a project could be
approved if the effects were found to be “justifiable under the circumstances”.

Project proponents are responsible for conducting and compiling the technical research and consultation for the
environmental impact statement (EIS) that is made available for review and comment. In some cases an
independent review panel may be created to review the EIS and conduct hearings on the project.”” A review panel
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assessment is generally considered to be more rigorous and provide a greater degree of public participation. The
criteria for a project being reviewed by a panel are the potential for significant environmental effects and / or a high
degree of public concern.

One of the purposes of CEAA 2012 is to promote sustainable development, however there is a poor track record of
including serious analysis of the sustainability of projects in most assessments. Relativebly rigorous sustainability
assessments were applied to the Voisey’s Bay Nickel, Kemess North Gold-Copper, Whites Point Basalt, and
MacKenzie Gas Projects.”® Whites Point, and Kemess North, along with a recent decision to reject the proposed
Prosperity Gold-Copper mine are the few occasions where a federal EA has rejected a project.

An important aspect of CEAA has been the allocation of participant funding and indigenous funding that helps
groups with an interest in the project to participate effectively in the review process. The new process under CEAA
2012 includes participant funding but those following the changes in law and practice are concerned about very
constrained timelines, restrictions on who may participate and decreasing amounts of funding allocated for public
and Aboriginal participation.”

Provincial EA processes vary across the country. All the provinces except Ontario automatically review major
mining projects (but not exploration activities) while Quebec has a threshold of 7,000 tonnes per day for a provincial
EA. Provincial processes have been criticized for their susceptibility to political influence, lack of transparency, lack
of respect for indigenous rights, and poor public participation processes. Criticisms of British Columbia’s review of
the proposed Prosperity Project provide an example of all these concerns.*

Though often fraught with frustration, indigenous peoples are usually active participants in federal, territorial and
provincial EA processes. These reviews represent an important opportunity for them to understand and document
potential impacts on their rights and Canadian case law requires good-faith participation of indigenous people in
consultation processes like EAs. On their own, however, EAs are not adequate to address and resolve issues of
indigenous rights and title. This is especially the case, as indigenous peoples mainly participate in those processes as
stakeholders as opposed to as “rights” holders.

In addition to approval of the environmental assessment, mining projects must obtain a number of separate specific
authorizations for use of lands and water, camp construction, mine closure (see question 8) etc. Such authorizations
may result in minor changes to a project but seldom result in any profound changes and are even less likely than an
EA to stop a project from proceeding.

6. What does the legislation do to protect the environment during exploration and
mining?

Mining can have a range of environmental impacts from the exploration phase through to the development and
operation of a mine.”’ These impacts may be localised or, as in the case of water pollution, quite extensive.

Most provincial, Yukon and Federal Mining Acts do relatively little to protect the environment during exploration
and operation; instead environmental controls typically come from other laws such as environmental protection, fish
and water-related laws. Some of these laws have federal and provincial versions, though they are often harmonised
to reflect similar standards.

In theory the provisions of most environmental protection laws apply to mineral exploration but because exploration
activities typically occur in remote regions there is little government oversight and enforcement is very difficult. In
Quebec a regulation exempts mineral exploration from important parts of the Environmental Quality Act.*

British Columbia has a Health, Safety and Reclamation Code™ that applies environmental controls to exploration
and mining including provisions for protection of soil and water and the rehabilitation of sites. While generally
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positive and comprehensive the standards require risks to be “minimized” rather than setting clear, measurable
standards.

In Ontario the “modernized” Mining Act that was passed in 2009 includes provisions for issuing permits for
exploration and requiring remediation of exploration sites, but the enabling regulations have still not been written.

As referenced above, the Nunatsiavut (Inuit of Labrador) Government has developed a comprehensive exploration
regulation.* In addition to their provisions for consent, the regulation has provisions for baseline data collection,
protection of wildlife and site clean up.

The Prospectors and Developers Association of Canada, an industry organization has developed “E3 Plus” a set of
standards and best practices for exploration.” While these standards represent a reasonable guide they are entirely
voluntary in application and are often not respected in the field.

One of the most important federal environmental laws that relates to mining activities is also one of Canada’s oldest
- the Fisheries Act.*® Along with the Environmental Assessment Act, the Fisheries Act has undergone significant
changes of great concern to Indigenous peoples, environmental advocates, research scientists and public-interest law
organizations. The Fisheries Act still prevents putting substances harmful to fish into fish-bearing waters but habitat
protections are limited to commercial, recreational and Aboriginal fisheries and to more drastic damages. The
changes also increase what was already a substantial discretion for the government to get around protections by
passing regulations.

The mining industry has just such a regulation; the Metal Mining Effluent Regulations (MMER) were promulgated
in 2002 and allow the disposal of mine effluents into surface water so long as the standards®’ for 9 parameters are
met. The law also requires toxicity testing of mine effluent and biological monitoring of effects downstream of the
mine. This monitoring has shown that, despite relatively consistent compliance with the regulations, mine effluents
are having negative effects on down-stream aquatic communities. The MMER also allow natural fish-bearing water
bodies to be re-classified as Tailings Impoundment Areas, so they can be used to dispose mine wastes.*®

The Canadian Environmental Protection Act (CEPA) includes provisions for the safe transport, storage and disposal
of fuels and toxic substances.” It also includes reporting requirements for emission of toxic substances, and mine
sites are required to submit data on the toxics in waste rock, tailings, effluents and air emissions. These data are
publicly available in the National Pollutant Release Inventory. For many years the mining industry was exempt from
reporting the toxic substances in waste rock and tailings. MiningWatch Canada successfully fought the exemption in
Federal Court and the data is now being made available. In a 2011 review of enforcement of the CEPA the
Commissioner on the Environment and Sustainable Development found considerable fault with Environment
Canada’s enforcement of the act.*

The provinces and territories each have different regulations for the discharge of mine effluents, management of
solid waste, air emissions and noise. Monitoring and reporting on compliance is largely dependent on the companies
themselves. In Ontario, half of the 20 operating metal mines reported exceedences in effluent requirements in 2010.
Many of these were relatively minor but several mines had repeated and serious issues including effluent that was
acutely lethal to trout and the zooplankton Daphnia magna. Most of the exceedences were not penalized with
charges or fines but only required operators to develop action plans to improve the situation. *'
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7. How are mining profits distributed between corporations, national / regional
governments, indigenous nations and local communities?

Mining royalties and mineral taxes are levied on mine production by provincial, territorial or federal governments
whichever has jurisdiction. Each province, the Yukon, and the Northwest Territories and Nunavut have distinct laws
that govern the royalty rate. Resource royalties are by in large dependent on ‘defined mining profits’ rather than a
gross value of production.*?

As of 2010 in Nunavut and the Northwest Territories royalties are applied on a sliding scale. If the value of the
mine’s output is up to 5 million dollars, then the royalty rate is 5%. With an output of 5-10 million dollars the
royalty rate increases to 6%, with an increase of 1% percent per each additional million dollars of output. This
increases to a maximum of 14%.* Other jurisdictions apply royalties from 5% (Ontario Mining Tax on remote
mines) to 17% (Manitoba Mining Tax).** Because royalties are based on profits, and companies are able to apply
considerable deductions in the calculation of profits. The value of mineral production that is retained in royalties is
much lower then the tax rates suggest and averages less than 4 % of the value of production.*’

In addition to royalties that are meant to compensate for the taking of a public resource, mining companies must pay
provincial corporate income taxes that range from 8.25 % to 15% and federal income tax of 18%. As with royalties,
the ability to write of significant costs of production and exploration means that mining companies can substantially
reduce the taxes they pay and may avoid paying any income tax at all.*®

Malcolm Taggart examined the average annual mining fees, royalties, and administration costs in Canada’s
territorial north between 1992-97 for the Canadian Arctic Resource Committee. He concluded that during that
period the fees and royalties levied on the mineral industry did not cover the costs of administering, subsidizing, and
promoting the industry.*’ Taggart also suggests that territorial governments gain the most in terms of resource
revenues, due to the amounts of income tax levied from personal income tax on mine workers wages. Similar
findings came from a joint study by MiningWatch and Pembina Institute published in 2002.*

The signing of some land claim agreements has led to revenue sharing for mining projects with Indigenous peoples
that are signatories of the agreement. The Nunavut Land Claim Agreement (NLCA) requires the federal government
to pay a percentage of the royalties received (50% of the first $2,000,000 and 5% of any additional royalty) into a
trust for the Inuit and gives the Inuit the right to directly receive the full royalty payments on lands where they own
the mineral rights. The NLCA also requires signing of an “Inuit Impact Benefit Agreement” (IIBA) between one of
three regional Inuit organizations and a mining company. The IIBA will detail other potential benefits to be
provided to the Inuit in recognition of and as compensation for potential impacts of a project. Employment, training,
business opportunities, environmental protection and monitoring, protection of cultural sites and practices, housing,
and health and safety may be considered within an IIBA.

Though Nunavut is one of the few jurisdictions in Canada where an Impact Benefit Agrement (IBA) is legally
required, there are many examples where such agreements have been signed by companies as a means of
accommodating impacts on indigenous peoples and of gaining and demonstrating the social acceptability of a
project (even though the duty to consult technically lies with provincial, territorial and federal governments). The
IBA Community Toolkit is an excellent resource developed by the Gordon Foundation that explains some of the
complexities of negotiating IBAs.*’

Because most IBAs are negotiated outside of legal requirements revenue sharing and other benefits are left to
community and company negotiators to agree on. They may include payment of fixed amounts, a percentage of
profits, equity in the company or a combination of these. In addition to monetary payments IBAs typically include
provisions for training and hiring targets for members of the signatory community. An emerging best practice in
IBAs is the inclusion of provisions for robust and independent monitoring of the companies operations, and
mechanisms for ongoing dialogue and dispute resolution.

In British Columbia (BC), the provincial government has signed agreements with two indigenous communities to
share a percentage of the mining royalty of projects within their territories.” Details have not been released but one
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source reports that one of the agreements is for % of the profit-based royalty.”’ The BC government has stated a
preference for negotiating more agreements mine by mine rather than addressing fundamental issues of indigenous
rights and title.””

8. What happens at the end of a mine operation? Are areas restored?

The legacy of Canada’s long mining history includes destroyed landscapes, polluted waterways and physical hazards
left in the wake of mining operations. Fortunately, since the 1980s regulations have been put in place across Canada
to require mining companies to rehabilitate mine sites once they have finished with them. Concerns remain,
however, about whether the laws are truly adequate to deal with worst-case scenarios, the extent to which mine sites
can be rehabilitated and the need for long-term or “perpetual” care of closed mining sites.

The key aspects of the preventative regulations are requirements for an operator to develop a closure plan and
provide financial assurances so that if it goes bankrupt or abandons the site, the government has access to funds to
pay for the necessary rehabilitation. The specifics of laws and policies requiring closure plans and financial
assurances vary across Canada and are reviewed extensively in a 2006 report by Joseph Castrilli for the National
Orphaned and Abandoned Mining Initative.”

One area of concern is the fact that amounts and types of assurances that companies provide are not always
disclosed to public scrutiny. Reviews in the US have repeatedly shown that assurances posted by operators for mine
rehabilitation are below independently assessed costs.”® The Mount Nansen Gold Mine in the Yukon, Cantung Mine
in NWT and Jericho Diamond Mine in Nunavut are recent Canadian examples of mines that have gone bankrupt
without sufficient financial assurances .*

Typically, financial assurances are a bond or letter of credit though some jurisdictions, such as Ontario, also allow
“self assurance”. The latter approach assumes that if a company has a good enough credit rating they can be relied
on to make the necessary funds available when it comes time to rehabilitate a site. A credit rating is not, however a
sensitive indicator of a company’s solvency and self assurance does nothing to protect the public from a company
walking away from a site.

A mine closure plan and its successful implementation will not return a mine site to a pre-disturbance state and the
extent of post mining changes to the landscape varies considerably depending on the mine. For all mines,
rehabilitation will include removal buildings and equipment and securing any potential physical hazards such as
open shafts, and minimizing ongoing environmental risks. Ontario has one of the more detailed and prescriptive
mine rehabilitation standards in Canada.’®

Smaller underground mines that put wastes into the mined out areas (backfilling) may leave a relatively small
physical footprint. Larger underground and open pit mines, however, will physically alter the landscape in dramatic
ways. Rehabilitation will entail sculpting waste piles to increase stability, possibly capping them with engineered
covers and re-vegetating them. Native species are commonly used for revegetation but the original vegetation
community is rarely established during the closure phase. For protection of engineered covers it may even be
important to try and prevent the re-establishment of native vegetation with potential to grow deep roots that could
break up the upper layers of an engineered soil barrier.

Once the activities in a closure plan have been completed most Canadian jurisdictions allow for the return of mining
lands to government control and authority, potentially absolving the company of future liability. Though possible,
few provincial jurisdictions outside of Quebec and Saskatchewan have taken back mining lands into government
hands, in large part due to the lack of clear policy guidance and financial mechanisms.’’ When Manitoba took back
closed mine sites the province found there were significant unanticipated additional costs for maintaining the sites.
Ontario refused Barrick Gold’s application to relinquish the Renabie Mine, a site that has ongoing problems
including cyanide leaching from the tailings.
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Long-term water management is the most serious issue at closed mine sites. While waste areas may be re-sculpted
and the surfaces replanted with impressive meadows of green grasses - what is really important is how the wastes
may react to water flowing under the surface. Where wastes are stored under water to reduce risks of acid mine
drainage and metal leaching, the impoundments walls, the water supply spillways and other engineered features
must be monitored and maintained in perpetuity. This presents a substantial legal, financial and ethical challenge for
the industry, regulators and affected communities.”® Where active water treatment is likely to be required, long-term
costs and management requirements must be considered ahead of project approval.
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http://www .pc.gc.ca/docs/v-g/nation/nation1.aspx
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" Environment Canada. Canada’s Protected Areas. 2011.
http://www .ec.gc.ca/indicateurs-indicators/default.asp?lang=en&n=478 A1D3D-1

"2 Yukon Conservation Society “No to Mineral Exploration in Tombstone Park”,
http://www.yukonconservation.org/miningdocuments/Tombstone %20PRESS %20RELEASE .doc

" Nahanni reserve zinc mine gets ok: http:/www.cbc.ca/news/canada/north/story/2011/12/09/prairie-creek-
approval.html

14 Save Wolf Lake Coalition: http://savewolflake.org/index php/press-releases/11-report-exposes-two-decades-of-
errors-and-omissions-behind-failure-to-protect-temagamis-wolf-lake

'S The NB Clean Water Act, http://laws.gnb.ca/en/ShowTdm/cs/C-6.1// (Section 14); Information on the NB
watershed protection program can be found here http://www.gnb.ca/0009/0373/0001/0002-¢.asp
' NS Environment Act: http:/nslegislature.ca/legc/statutes/envromnt.htm (Section 105)

17 UNESCO, Biosphere Reserves - Zoning Schemes, http://www.unesco.org/new/en/natural-
sciences/environment/ecological-sciences/biosphere-reserves/main-characteristics/zoning-schemes/

8 UNDRIP: http://www.un.org/esa/socdev/unpfii/en/declaration.html and

Kairos fact sheet on the UNDRIP: http://www kairoscanada.org/dignity-rights/indigenous-rights/undrip-factsheet-
on-canadas-commitment-to-endorse-the-declaration/

' Free, Prior and Informed Consent: Two Cases from Suriname” The Forest Peoples Programme and Association of
Saramaka Authorities (2007): http://www .forestpeoples.org/topics/extractive-industries/publication/2010/free-prior-
and-informed-consent-two-cases-suriname and “Aboriginal Peoples and Mining in Canada: Consultation,
Participation and Prospects for Change” North-South Institute (2002)

%% United Nations Expert Mechanism on the Rights of Indigenous Peoples Fifth Session, 9-13 July 2012 Joint
submission by Grand Council of the Crees (Eeyou Istchee), Assembly of First Nations, Amnesty International,
Canadian Friends Service Committee (Quakers), Union of British Columbia Indian Chiefs, Native Women’s
Association of Canada, Treaty Four First Nations, Haudenosaunee of Kanehsatake, Indigenous World Association,
First Peoples Human Rights Coalition, KAIROS: Canadian Ecumenical Justice Initiatives:

http://www nationtalk.ca/modules/news/article.php?storyid=61372

2 L abrador Inuit Land Claim: http://www nunatsiavut.com/index.php/en/lilca
** Nunatsiavut Mineral Exploration Standards http://www nunatsiavut.com/index.php/en/lands-and-natural-
resources/mineral-exploration-standards

* Taku River Tlingit First Nation Mining Policy: http://trtfn.yikesite com/downloads/mining-policy .pdf

24 KI Watershed Declaration and Consultation Protocol: http://kilands.org/2011/10/14/ki-protects-watershed-and-
sets-consultation-protocol-through-referenduml/

** Natural Resources Canada, Aboriginal Agreements Map: http://www .nrcan.gc.ca/minerals-
metals/sites/www .nrcan.gc.ca.minerals-metals/files/files/pdf/abor-auto/aam-eac-e2012 .pdf

26 Canadian Environmental Assessment Act 2012:
http://www .parl.gc.ca/HousePublications/Redirector.aspx ?RefererUrl=%2fHousePublications %2fPublication.aspx %

3fl.anguage %3dE%26Mode%3d1%26Docld%3d5697420%26File %3d9&File=74#15
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2" Review Panels: http://www .ceaa-acee.gc .ca/default.asp?lang=En&n=B053F859-1#panel

28 Gibson, Robert B., Sustainability-Based Assessment Criteria and Associated Frameworks for Evaluations and
Decisions: Theory, Practice and Implications for the Mackenzie Gas Project Review (January 26, 2006)

* West Coast Environmental Law, Who is Silenced under Canada’s new environmental assessment act?:
http://wcel.org/mode/1501 and Environmental Laws Matter — Environmental Assessment:

http://www .envirolawsmatter.ca/environmental assessment

3 Haddock, M. 2011. Comparisons of the British Columbia and Federal Environmental Assessments for the
Prosperity Mine. Northwest Institute. http:/northwestinstitute.ca/downloads/NWI EAreport July2011.pdf/

For additional info on EA processes from indigenous perspecties see: BC First Nations Environmental Assessment
Toolkit http://www fneatwg .org/# and Chiefs of Ontario Environmental Assessment Toolkit
http://www cooeatoolkit.org/

*'EMCBC, Mining and Environment Primer: http://www.miningwatch.ca/emcbc-mining-and-environment-primer-
environmental-impacts-mining

32 Regulation respecting the application of the Environment Quality Act:
http://www?2 publicationsduquebec.gouv.qc.ca/dynamicSearch/telecharge.php?type=3&file=/Q 2/Q2R3 A .htm

*3 Health, Safety and Reclamation Code for Mines in British Columbia
http://www.em.gov.bc.ca/Mining/HealthandSafety/Pages/HSRC.aspx

** Nunatsiavut Exploration Regulations: http:/www .assembly .nl.ca/legislation/sr/regulations/rc070039 .htm

35 B3 Plus: http://pdac.ca/e3plus/

36 Fisheries Act: http://laws-lois.justice.gc.ca/eng/acts/F-14/

*7 Metal Mining Effluent Regulations: http:/laws justice.gc.ca/eng/regulations/SOR-2002-222/

38 For more on Schedule 2: http://www .miningwatch.ca/l.akes and Streams at Risk

% Environmental Protection Act: http:/laws-lois.justice.oc.ca/eng/acts/C-15.31/

%2011 December Report of the Commissioner of the Environment and Sustainable Development Chapter 3 —
Enforcing the Canadian Environmental Protection Act, 1999

http://www.oag-bvg.gc.ca/internet/English/parl cesd 201112 03 e 36031.html

*! Ontario 2010 Industrial Sewage Monthly Summary - All Regions:
http://www .ene.gov.on.ca/stdprodconsume/groups/Ir/ @ene/ @resources/documents/resource/stdprod 089166.pdf

42 Natural Resources Canada “Overview of Main Tax Instruments” http://www.nrcan.gc.ca/minerals-
metals/business-market/mining-taxation-regime/3683#mntx

43 Tables on the Structure and Rates of Main Taxes: http://www.nrcan.gc.ca/minerals-metals/business-
market/mining-taxation-regime/3540#tab4

“ Tables on the Structure and Rates of Main Taxes: http://www.nrcan.gc.ca/minerals-metals/business-
market/mining-taxation-regime/3540
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* Unpublished analysis of data published by Natural Resources Canada and Mining Association of Canada by
MiningWatch Canada.

* For example see DeBeers 2010 Report to Society:
http://www .debeerscanada.com/files 3/pdf documents/2010rts/07 economics.pdf

" Taggart, Malcom 1998 “The Free Entry Mineral Allocation System in Canada’s North: Economics and
Alternatives” Canadian Arctic Resource Committee (p 22)

* MiningWatch and Pembina Institute, Looking Beneath the Surface: http://www .miningwatch.ca/en/canadas-
mining-industry-strikes-gold-taxpayers-wallet-federal-taxpayers-spend-13000-each-mining- job

* hittp://www.ibacommunitytoolkit.ca/

" B.C. Government Press Releases, August 24 and 25, 2010 http://www2.news.gov.bc.ca/news releases 2009-
2013/2010EMPR0030-000979 .htm

> Canadian Mining Journal, August 29,2010

http://www .canadianminingjournal.com/news/aboriginal-relations-bc-agrees-to-share-new-afton-
royalties/1000383239/

>2 Globe and Mail, Nov 4 2011. B.C.'s Premier Clark breaks with decades-long first nations strategy
http://www .theglobeandmail .com/news/british-columbia/bcs-premier-clark-breaks-with-decades-long-first-nations-

strategy/article4182796/

> Report on the Legislative, Regulatory, and Policy Framework Respecting Collaboration, Liability, and Funding
Measures in relation to Orphaned/Abandoned, Contaminated, and Operating Mines in Canada,
http://www.abandoned-mines.org/publications-e.htm

>* Kuipers 2000, Kupiers and Zuzulock 2003, Chambers 2005 at http://www.csp2.org/reports htm

> Mt. Nansen see: http://www.emr.gov.yk.ca/aam/mount _nansen.html, Cantung see:
http://www .carc.org/index.php?option=com content&view=article&id=94:new-independent-report-confirms-

taxpayers-at-risk-from-cantung-mine&catid=41:mining-and-sustainability &Itemid=153 and Jericho:

http://www .cbc.ca/news/business/story/2008/12/15/tahera-jericho.html

*% Mine Site Reclamation and Closure: http://www.ontario.ca/en/information_bundle/mineral/STEL02_038816.html

>7 Policy Framework in Canada for Mine Closure and Management of Long-term Liabilities: A Guidance
Document:
http://www.abandoned-mines.org/pdfs/PolicyFrameworkCanforMinClosureandMgmtLiabilities.pdf.

*¥ The Theory and Practice of Perpetual Care of Contaminated Sites:

http://www.miningwatch.ca/publications/theory-and-practice-perpetual-care-contaminated-sites
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